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The first paragraph of Menber Vél die's separate opinion shoul d be
del eted and the fol |l ow ng | anguage substituted in its pl ace:

| concur with Menber Song in concluding that Respondent's conduct
constitutes a per se violation of Labor Code section 1153 (e) and (a) for
refusing to bargain wth the UAWover a seasonal wage increase. | further
concur inthe renedial Oder contained inthe majority opinion, as far as it
goes. However, | would not adopt the ALOs recommendation, nor concur wWth
Menber Song, to the extent that the aforesaid Order does not include a nake-
whol e renedy.
Dated: February 23, 1982

JEROME R WALD E Menber
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DEAQ S ON AND CROER
n February 18, 1981, Admnistrative Law Oficer (ALO Brian Tom

i ssued the attached Decision in this proceeding. Thereafter, Respondent and
the Charging Party each tinely filed exceptions and a supporting brief, as
wel | as a response to the opposing party's excepti ons.

Pursuant to the provisions of Labor GCode section 1146, the
Agricultural Labor Relations Board (Board) has delegated its authority in
this matter to a three-nenber panel.

The Board has considered the record and the ALOs Decision in |ight
of the exceptions and briefs, and has decided to affirmthe rulings, findings,
and conclusions of the ALAOonly to the extent consistent herewth, and to adopt
hi s recommendat i ons as nodi fi ed herein.

In his Decision, the ALOfound that Respondent had coomtted a per
se violation of Labor Code section 1153 (e) and (a) by granting a
discretionary, unilateral wage increase to its enpl oyees. However, anal ogi zi ng

to the factual situation and



renedy provided in Kaplan's Fruit and Produce Gonpany (July 1, 1980) 6 ALRB Nb.

36, the ALO concl uded that application of the make-whol e provision in Labor
(ode section 1160. 3 woul d not be appropriate consi dering the circunstances of
this case - including Respondent's general |ack of bad faith, the Lhited Farm
VWrkers of America, AFL-Q O (UFW's responsibility for del ays in bargaini ng,
and the fact that Respondent's increase appeared to have brought its workers'
wages up to the prevailing rate.

Under both the National Labor Relations Act (NLRA) and the
Agricultural Labor Relations Act (Act), an enpl oyer is required to bargai n
collectively wth a col |l ective bargai ning agent over wages, hours, and ot her
terns and conditions of enploynent. Generally, an enployer's unilateral change
in wages wthout first contacting the union and granting it an opportunity to
negotiate, anounts to a per se violation of the duty to bargain regardl ess of
the enpl oyer's subjective good or bad faith. N.RBv. Ralph Printing &

Li t hographing Go. (8th Ar. 1970) 433 F.2d 1058; NLRB v. (onsolidating
Rendering . (2d dr. 1967) 386 F. 2d 699.
In NNRB v. Katz (1962) 369 U S 736, the Lhited Sates Suprene Court

di sti ngui shed between automati c wage i ncreases which are fixed in anount and
timng by conpany policy, and increases which invol ve a neasure of enpl oyer
discretion. The Gourt held that whatever mght be the case with autonati c wage
i ncreases to which an enpl oyer has already coomtted itself, a unilateral wage
i ncrease whi ch invol ves enpl oyer discretion as to anount and ti mng, and whi ch
is granted wi thout prior notice to or discussion with the union, anounts to an

unl awful refusal to bargain.

7 ALRB No. 49 2.



Later federal court cases have indicated that the type of unilateral
wage i ncrease which will not be considered unlawful is an increase involving
virtual 'y no i ndependent action by the enpl oyer—or exanple, a cost-of-Iiving
increnent autonatically granted on the basis of Bureau of Labor Satistics
figures, as in Sate FarmMitual Aut onobil e | nsurance (o. (1972) 195 NLRB 871,

or anerit increase autonatically granted to new enpl oyees after three and six
nont hs' enpl oynent, as in NLRB v. Southern Goach & Body Go. (5th Ar. 1964) 336
F.2d 214.

In the instant case, Respondent in 1979, wthout notice to or
negotiations wth URW increased the wages of its nelon crop workers in all
categories and pay rates except the piece rate for honeydew cutters. \Wges for
Respondent ' s nel on workers had been increased every year from 1975 through
1978, but the amount of increase varied fromone year to the next. For
exanpl e, honeydew cutters recei ved an increase of 14 cents per hour in 1975, 16
cents per hour in 1976, 30 cents per hour in 1977, 15 cents per hour in 1978,
and 80 cents per hour in 1979. Sitchers received an increase of $1.80 per
hour in 1975, no increase in 1976, 1977, or 1978, and an increase of 51 cents
per hour in 1979.

Respondent' s representative testified at the hearing that the timng
of Respondent’'s wage increases varied sonewhat fromyear to year. Testinony
al so established that a variety of factors were consi dered before the anount of
i ncrease was deci ded upon, including infornmati on obtai ned from Respondent's
workers and fromagricul tural associations about prevailing rates, and
Respondent's ability to pay. Nck C Pricolatestified that his father, the

owner of the
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conpany, had the ultinate deci sion on what wages were paid to the nel on
wor ker s.

Respondent had absol ute di scretion regarding the anount and timng of
the wage increase, and i ndeed whether to grant any increase at all. A though
the increase was based in part on objective factors, such as the wages ot her
enpl oyers were payi ng, Respondent's owner deci ded what he was w lling and abl e
to pay; his determnation of how nuch he was "abl e" to pay was necessarily a
subj ective determnation wthin his total discretion. He had not nade any
prior conmtnent to grant automatically an increase of an objectivel y-fixed
anount, as was the case in Sate FarmMitual Autonobile Insurance G., supra,
195 NLRB 871, and Sout hern Goach & Body (o., supra, 336 F.2d 214. Thus we find

that the wage increase here does not fall into the category of "autonatic"

i ncreases to which an enpl oyer has already coomtted itself, and over which
there is no duty to bargain. Rather, the increase, although "in line wth the
conpany' s |l ong-standing practice of granting [an annual review of wages, was]
in no sense autonatic, but [was] inforned by a | arge neasure of discretion,"
and was thus a proper subject of bargaining. NRBv. Katz, supra, 369 US at
746.

Qur holdingisinlinewth the Board s own precedent in Kaplan's

Fruit and Produce Gonpany, supra, 6 ALRB No. 36. In Kaplan's, the Respondent

was able to show a pattern of granting a wage i ncrease every year during the
pruni ng season after discussing wages wth its workers and taking a quick
survey of prevailing wage rates. A though Respondent had granted a siml ar

wage
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i ncrease every year from1973 through 1978, its unilateral increases in 1977
and 1978 were held to be per se violations of Respondent's duty to bargain
under section 1153 (e) and (a) of the Act. Ve find that the unilateral wage
increase in the instant case simlarly violates section 1153 (e) and (a) of the
Act .

In fashioning an appropriate renedy for Respondent's violation, it
IS necessary to determne whether to apply the nake-whol e provision in Labor
(ode section 1160.3. Wiile we agree wth Menber Vél die that Respondent's good
faith is not a defense to a per se violation of the duty to bargain, we al so
bel i eve that no renedy, includi ng nake-whol e, shoul d be inposed aut onatically.
Rather, all of the circunstances of the individual case - including the overall
conduct of each party, and the probabl e effect of the renedy on the negotiating
process - shoul d be consi dered before deciding what renedy is nost appropriate.

The evidence in this case indicates that the initial bargaining
sessi on schedul ed for July 30, 1979, was cancel led at the UPW/'s request, and
that the UPWwas responsi bl e for the delay in scheduling the next neeting. The
parties agreed to exchange information by rmail while the UFWfound a
repl acenent negotiator for Jose Castrorena who |left the area for an extended
stay in New York. Respondent received a UFWrequest for infornation on August
14, 1979, and rmailed its response about 30 days later wth a letter indicating
it was still waiting for the UFWto nane a date, tine, and place for the first
neeting. n the other hand, the UPWs response to Respondent's request for

infornmati on was sent nore than three nonths after the UFWrecei ved the request.
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After a four-nonth delay by the UFW the first negotiating session was finally
hel d Novenber 16, 1979. There was one ot her bargai ni ng session in January or
February 1980, and several other witten communi cations between the parti es.
Prior to the January or February neeting, Respondent received sone but not al
of the information it had requested in August 1979. Negotiation by letter
continued at |east through July 1980 (that is, until shortly before the

heari ng) .

W agree wth the ALOs concl usion that despite Respondent's unl awf ul
unil ateral wage increase, it does not appear fromthe evidence that Respondent
deliberately adopted a plan of action to avoid its statutory duty to bargain
col l ectively, The evidence indicates that the UFWwas prinarily responsible for
delays in bargaining, and while the UFWs conduct was not sufficient to anount
to awiiver of its right to bargain about wages, neither is there any evi dence
that Respondent was ever unwilling to sit down and bargai n about wages or ot her
wor ki ng conditions. Evidence al so indicates that Respondent's illegal wage
i ncrease brought its workers' wages approxinately up to the prevailing rate. ¥

Taking into consideration all of the facts and circunstances here,

we concl ude that inposition of the nake-whol e

Y\¢ do not agree with Menber Wl die's statenent that General Gounsel had no
opportunity to litigate the issue of whether the wage increase brought wages up
tothe prevailing rate. In viewof our decision in Kaplan's, supra, 6 ALRB No.
36, General (ounsel had anpl e notice that the Board woul d consi der that issue
in determni ng whether to award nake-whol e in a unilateral wage increase, per
se refusal to bargain situation.
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renedy woul d not be appropriate. In deciding not to award nake-whol e, we do
not downgrade the seriousness of Respondent’'s per se violation. It is
essential to an effective bargai ning relationship that an enpl oyer communi cate
and negotiate with the union before inplenmenting proposed changes i n wages or
other working conditions. Respondent’'s failure to do so here weakened t he
UFW's bargai ning position and undermned its statutory right to represent the
enpl oyees.

However, our finding that Respondent's unilateral change constitutes
an unfair labor practice does not necessarily determne the appropriateness of
t he make-whol e renedy. Make-whol e has been appropriately applied in technical
ref usal -t o-bargai n cases where the enpl oyer, w thout havi ng a reasonabl e good-
faith belief intheinvalidity of election results, refuses to bargain as a
dilatory tactic while it litigates its challenge to election certification. J.

R Norton . (May 30, 1980) 6 ALRB No. 26. V¢ have al so applied nmake-whol e in

cases invol ving surface bargai ning, where the enployer's bad faith frustrates

the ability to reach any agreenent at all, ASHNE Farns, Inc. (Feb. 8, 1980) 6

ALRB Nb. 9, and in cases of an enployer's refusal to bargai n because of its
doubt about the union's najority status, a doubt created by its own actions,
Abatti Farns, Inc. (QGct. 28, 1981) 7 ALRB No. 36. The circunstances here are

very different: although Respondent unilaterally rai sed wages, bargai ni ng about
all terns and conditions of enpl oynent - including wages - was still possible.
W are also mndful that a renedy shoul d be designed to be mninally intrusive

into the bargai ning process

7 ALRB No. 49 1.



and shoul d encourage the resunption of that process. AdamDairy (Apr. 26,
1978) 4 ALRB No. 24.

W therefore adopt the ALOs recommendati on that Respondent be
ordered to cease and desist fromunilaterally changi ng wages or ot her
condi tions of enpl oyment, that upon request it neet and bargain wth the UFW
concerning the unilateral wage increase and other terns and conditions of
enpl oynent, and that it provide for reading, posting, and nailing of a Notice
to Agricultural Enpl oyees regardi ng the Board' s O der.

V¢ find that because Respondent exhi bited no bad faith and conmtted
only one per se violation of section 1153(e) and (a), and because of the UFWs
responsibility for delays in bargaining, it is appropriate to omt the
provision for 12 nonths' notification to new enpl oyees as excessive under the
circunstances. Sufficient notification wll be achieved through the 60-day
posting and the nailing of a renedial notice to enpl oyees enpl oyed during the
payrol | period i medi ately preceding the illegal wage increase, and the readi ng
of the notice to all current enpl oyees.

V¢ al so make a nodification in the proposed Order's requirenent
that Respondent periodically notify the Regional Drector of conpliance
actions taken by Respondent. Respondent wll be required to continue
periodic notification only if the Regional D rector determnes that
Respondent has not fully conplied wth the terns of our Qder wthin a
reasonabl e tine after the issuance thereof.

CROER

By authority of Labor Gode section 1160.3, the
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Agricul tural Labor Relations Board hereby orders that Respondent N A Pricola
Produce, its officers, agents, successors, and assigns shall:
1. Gease and desist from

(a) Ghanging any of its agricultural enployees'
wages or any other termor condition of their enpl oyment w thout first
notifying and affording the Lhited FarmVWrkers of Anerica, AFL-QO (URW a
reasonabl e opportunity to bargain wth Respondent concerni ng such change (s).

(b) Dealing directly or indirectly wthits
enpl oyees, concerning their wages or other terns or conditions of enpl oynent,
rather than through the UFW

(¢) Inany like or related nmanner interfering wth,
restraining, or coercing agricultural enployees in the exercise of those rights
guar ant eed by Labor Code section 1152.

2. Take the follow ng affirmative actions whi ch are deened
necessary to effectuate the policies of the Agricultural Labor Relations Act
(Act):

(a) UWon request, neet and bargain collectively wth the UFWas
the certified exclusive collective bargaining representative of its
agricul tural enpl oyees, concerning the unilateral changes heretof ore made in
the enpl oyees' wage rates and other terns and conditions of their enpl oynent.
(b) Sgn the Notice to Agricultural Enpl oyees attached
hereto. Uoon its translation by a Board agent into appropriate | anguages,
Respondent shall thereafter reproduce sufficient copies in each |anguage

for the purposes set forth
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herei nafter.

(c) Post copies of the attached Notice in conspi cuous pl aces on
its property for a 60-day period, the tinmes and pl aces of posting to be
determned by the Regional Drector. Respondent shall exercise due care to
repl ace any Notice which has been al tered, defaced, covered, or renoved.

(d) Ml copies of the attached Notice in all
appropriate | anguages, within 30 days after the date of issuance of the O der
to all Respondent's agricultural enpl oyees enpl oyed at any tine during the
payrol | period i medi ately precedi ng Qctober 10, 1979.

(e) Arrange for a representative of Respondent or a Board agent
to distribute and read the attached Notice in appropriate | anguages to the
assenbl ed agricultural enpl oyees of Respondent on conpany tine. The reading or
readi ngs shall be at such tines and pl aces as are specified by the Regi onal
Drector. Following the reading (s), the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer any
guesti ons enpl oyees rmay have concerning the Notice or their rights under the
Act. The Regional Drector shall determne a reasonabl e rate of conpensation
to be paid by Respondent to all non-hourly wage enpl oyees to conpensat e t hem
for tine lost at this reading and the questi on-and-answer peri od.

(f) Notify the Regional Drector inwiting wthin 30 days
after the date of issuance of this Oder of the steps taken to conply wthit.
If the Regional Drector determnes that Respondent has not fully conplied wth
the Oder wthin a
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reasonabl e tine after issuance, then upon request of the Regional Director,
Respondent shall notify himor her periodically thereafter in witing of
further actions taken to conply with this Qder.

Dated: Decenber 31, 1981

ALFRED H SONG Board Menber

7 ALRB No. 49 11.



MEMBER WALD E, Goncurring in part and dissenting in part.

| concur with Menber Song in concluding that Respondent's conduct
constitutes a per se violation of Labor Code section 1153 (e) and (a) for
refusing to bargain wth the UAWover a seasonal wage increase. However, |
woul d reverse the ALOs recommendati on that a nmake-whol e renedy is
i nappropriate in this case.

The ALO found an absence of bad faith on Respondent's part, that
Respondent ' s i ncrease appeared to bring its enpl oyees' wages up to prevailing
area wage rates, and that the Uhi on del ayed i n cormenci ng cont ract
negotiations. Relying on Kaplan's Fruit and Produce Go. (July 1, 1980) 6 ALRB

No. 36, the ALO concl uded that these factors excused Respondent from any
obligation to nake its enpl oyees whol e for economc | osses caused by its
unilateral inplenentation of a wage increase. The ALOS reasoning and the
TITTEETTEETTTT

TITTEETTEETTTT
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Kapl an' s decision are faulty for several reasons. ¥

First, aunilateral change in a vital termof enpl oynent, such as
wages, is not considered a per se violation of the duty to bargai n because it
is technical or insignificant. On the contrary, unilateral action by an
enpl oyer is an actual refusal to bargai n which takes the control over wages out
of the bilateral negotiation process and denonstrates to the workers that
econom ¢ benefits come fromthe enpl oyer al one and not through the union. See
NRBv. Katz (1962) 369 US 736 [50 LRRM2177]. The enpl oyer's bad faith nay

be assuned in a unilateral change case, since the enpl oyer has clearly refused
to bargain and the danage to the union's exclusive representative status is
obvi ous.

The ALO suggests that good faith by the enpl oyer, though not a
defense to the violation, is a defense to the renedy. | disagree. As the
Board noted in Pacific MishroomFarm(Sept. 22, 1981) 7 ALRB No. 20, unil ateral

changes i n wages have an i mmedi ate effect which saps the union's strength as a
representative. The Board nust use what post-adjudication renedies it has to
di scour age

TITTEETTEETTTT

TITTEETTEETTTT

Y'n Kaplan's, the enpl oyer was found to have viol ated Labor Code section

1153(e) and (a) by its unilateral wage increase, but was excused from nake-
whol e liability because the increase allegedly brought the wages up to the
prevailing area rate and the Uhion, in negotiations, intentionally declined to
negoti ate wages for approxi mately nineteen nonths. A though | disagree with
the reasoning in Kapl an's, and woul d reverse the decision, | also believe that
the instant case is an unwarranted extension of Kaplan's. The UFWhere del ayed
six nonths in begi nning negotiations. Refusing to discuss the issue of wages
for nineteen nonths as the enpl oyer's wage rates grew increasingly |ess

conpetitive, is of a quite different nagnitude.
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such abuses of enpl oyee and union rights.#Z

Second, the Kaplan's decision, as applied by the ALO herein, assunes
that Respondent rai sed wages to prevailing area rates and pre-enpts the
cal cul ati on of damages by an ALRB (onpliance Gficer. This reliance on
Respondent ' s sel f-serving characterization of the wage increase i s an
unwar rant ed usurpation of the second phase of the unfair-|abor-practice hearing

process. See ALRB Casehandl i ng Manual , Gonpl i ance- Backpay. S nce General

Gounsel was not prepared to offer evidence as to the prevailing area wage rate,
the ALOs findings and concl usi ons were based on a natter not fully litigated.
See Sunnyside Nurseries, Inc. v. Agricultural Labor Rel ations Bd. (1979) 93
CGal . App. 3d 922, 933.

FHnally, the ALO concludes that Respondent is not |iable for economc
| osses suffered by its enpl oyees because the Lhion did not commence full
contract negotiations as quickly as possible. This suggests that an enpl oyer's
duty to bargain over a proposed change in conditions is sonehow | essened by the
Lhion's delay. The anal ysis msses the point that Respondent is not prohibited
fromnaki ng i nteri mchanges whi ch are necessary for the operation of its
busi ness; Respondent is sinply required to notify the Uhion of the changes it

plans to effect and to give the Unhion adequate

“Requests to enjoin unilateral changes in working conditions, _

under Labor Code section 1160.4, have historical ly been denied by Superior
Qourts, because the courts believe that nake-whole relief is an adequate post -
adjudication renedy at law If the Board refuses to provide nake-whol e relief
after adjudi cation, based on equitable considerations |ike "clean hands," then
the workers whose rights were violated have arrived at "Gatch 22." Equitable
relief is denied because there is a renedy at law and the legal renedy is
deni ed because it is inequitable.
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opportunity to bargain about the matter before inplenenting the change.
H ghl and Ranch v. Agricultural Labor Relations Bd. (1981) 29 Cal .3d 848, 855.

Here, an unexpl ai ned del ay by the UFWin commenci ng negotiations i s being
construed as a waiver of the right to negotiate over a vital issue. This Board
has hel d, even in Kaplan's Fruit and Produce G., supra, 6 ALRB Nbo. 36 at p.

18, that a waiver of the right to bargain nust be clear and unequivocal. The
URWs conduct here does not approach the level of a waiver. |In effect, the
ALO s recommended renedy puni shes Respondent's enpl oyees for a UFWdel ay whi ch
benefited only Respondent. Menber Song, in adopting that recommendation, |oses
sight of the fact that Respondent, and not the UFW has viol ated the | aw

The Myj ority opinion seeks to design a renedy which will be
"mninally intrusive into the bargai ning process." AdamDairy (April 26, 1978)
4 ARB No. 24. In ny opinion, the theory applied in Kaplan's and the ALO
Deci sion herein intrude dangerously into the bargai ni ng process by encouragi ng
enpl oyers to nake unilateral decisions wthout prior bargai ning wth the Union.
S nce the ALOs recommendation to deny nake-whol e relief is based on irrel evant
and i nconcl usi ve factors, | would reject the recommendati on and order
Respondent to conpensate its enpl oyees for any economc |osses they nay have
suffered as a result of the refusal to bargain found herein.
Dat ed: Decenber 31, 1981

JEROME R WALD E, Board Menber
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MEMBER MCARTHY, D ssenti ng:

| disagree wth the najority' s conclusion that the wage increase
granted by Respondent constituted a per se refusal to bargain and a
violation of section 1153(e) and (a) of the Act.

The record concl usi vel y denonstrates that the wage adjustnent at issue
herein falls wthinthe limts of Respondent's established conpensation policy
and, further, that the anount and timng of the sal ary changes were determ ned
by obj ective factors beyond Respondent’'s control. Therefore, they cannot be
characteri zed as other than autonatic, non-di scretionary wage i ncreases whi ch
are lawful within the neaning of NNRBv. Katz (1962) 369 US 736 [50 LRRM
2177] .

The maj or factors identified by the ngjority as supporting its finding
that Respondent exercised considerabl e discretion wth respect to the wage
i ncrease include year-to-year variances in the anount and timng of the

i ncreases as well as Respondent's practice
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of consulting wth agricultural associations and its own supervisors in order
to ascertain the prevailing wage rates anong its conpetitors.

It is undeni abl e that percentage changes in the prevailing wage rates
differ fromyear to year in every industry, and no less in agriculture, where
they depend in | arge neasure on such variabl e factors as the size of the
overall crop, current narket conditions, and fluctuating |abor supplies.

Wier eas non-seasonal industries nmay reasonably tinme a schedul e of their annual
cost-of-1iving increases in accordance wth a calendar or fiscal year, a
different situation obtains in agriculture where planting, cultivating, and
harvest dates for crops are controlled not by the cal endar but by weat her
conditions unique to any given year. As to Respondent's consultations wth
agricultural associations and/or its own supervisors in order to determne what
conpetitive growers in the area are paying, this is clearly a reasonabl e and
practical nethod of ascertaining objective data on prevailing wage rates. The
naj ority al so suggests that Respondent's consideration of its ability to pay is
an addi tional factor connoting discretion; | submt that whether the amount of
noney hel d, or obtainable, by an enployer is sufficient to neet the prevailing
rate is just as objective a factor as the prevailing rate itself.

As it is apparent that the wage i ncrease was based whol | y on obj ective
factors beyond Respondent’'s control, and was in
HHTEETETEEErE
LT
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accordance with Respondent's consistent past practice, | woul d dismss the
conplaint inits entirety. Dated: Decenber 31, 1981

JGN P. MCARTHY, Menber

7 ALRB No. 49
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NOT CE TO ACR QLTURAL EMPLOYEES

After a hearing at which each side had a chance to present its
facts, the Agricultural Labor Relations Board has found that we have
Vi”] ol a}\gd_the Agricultural Labor Relations Act and has ordered us to post
this Notice.

Ve wll do what the Board has ordered us to do. V¢ also want to
tell you that the Agricultural Labor Relations Act is alawthat gives you and
all other farmworkers in California these rights:

1. To organi ze yoursel ves;

2. To form join, or help unions;

3. To vote in a secret ballot election to deci de whether you
want a union to represent you; _

4. To bargain wth your enpl oyer about your wages and wor ki ng
condi tions through a union chosen by a najority of the
enpl oyees and certified by the Board,;

5. To act together wth other workers to hel p and protect one
anot her; and _

6. To decide not to do any of these things.

Because this is true, we promse you that:

_ ~ VE WLL NOT change your wage rates or_ other working conditions _
w thout first neeting and bargaining wth the UFWabout such natters because it
is the representative chosen by our enpl oyees.

VE WLL NOT deal directly or indirectly with our

enpl oyees concerning their wages or other working conditions, but wll conduct
such negotiations wth the URWbecause it was chosen by our enpl oyees as their
representative.

VEE WLL, upon request, neet and bargain collectively in good faith
wth the UAWW as the exclusive certified representative of our agricultural
enpl oyees, for a contract covering the wages, hours, and working conditions of
t hose enpl oyees.

Dat ed: N A PR GOLA PRDUCE

By:
(Represent ati ve) (Title)

_ ~If you have any questions about your rights as farmworkers or about
this Notice, you may contact any office of the Agricultural Labor Rel ations
Board. nhe office is |located at 319 Witerman Avenue, H Centro, Galifornia
92243. The tel ephone nunber is 714/ 353-2130.

This is an official Notice of the Agricultural Labor Relations Board, an agency
of the Sate of Galifornia.

DO NOI REMOVE R MUTT LATE
7 ALRB No. 49 19.



CASE SUMVARY

N A Pricola Produce (URWY 7 ALRB No. 49
Case No. 79- (& 155-EC

ALO DEAQ S ON

The ALOfound that the Enpl oyer had coonmtted a per se violation of Labor Code
section 1153(e) and (a) by granting a discretionary unilateral wage increase to
its nel on workers in 1979. However, considering all the circunstances of the
case, including the Enpl oyer's general |ack of bad faith, the ULFWs

responsi bility for delays in bargaining, and the fact that the wage increase
appeared to have brought the workers' wages up to the prevailing rate, the ALO
recomnmended that the nake-whol e renedy in Labor Code section 1160.3 not be
applied. The ALOrecommended that the Enpl oyer be ordered to cease and desi st
fromnaking unilateral changes, to neet upon request and bargain wth the UFW
concerning the unilateral change and other terns and conditions of enpl oynent,
and to post, nail, and arrange for the reading of a Notice to Agricultural

Enpl oyees of its violation.

BOARD DEO S ON

The Board afirmed the ALOs finding of a per se violation of Labor Code section
1153(e) and (a), and adopted his reconmendation that nake-whol e not be awarded.
The Board found that sufficient notice woul d be achi eved through the 60-day
posting and the nailing of a renedial Notice to Agricultural Enpl oyees enpl oyed
during the rel evant payrol |l period and the reading of the Notice to all current
enpl oyees; thus the Board omtted the ALOs provision of 12 nonths' _
notification to new enpl oyees. The Board al so ordered that if the Regi onal
Drector determnes that the Enpl oyer has not fully conplied wth the O der
wthin a reasonabl e tine after 1ts i ssuance, the Enpl oyer shall, upon request,
notify the Regional Director periodically thereafter of further actions taken
to conply wth the Qder.

CONOURRENCH D SSENT

Menber Vél die woul d reject the ALOs recomrmendation regardi ng t he nake-whol e
renedy and reverse the Kapl an's decision (6 ALRB No. 36). The di ssent argues
that the Enpl oyer's good faith, self-serving representations about prevalling
area wage rates, and union del ay are not grounds to deny nake-whol e to the
enpl oyees whose rights have been viol ated by a per se refusal to bargain.

D SSENT

Menber McCarthy woul d dismiss the conplaint inits entirety. He found that
t he wage i ncrease coul d not properly be proscribed as constituting a per se
refusal to bargain as it fell wthin the limts of Respondent's establi shed
conpensation policy and was governed by objective factors gernane to
agricul ture.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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General Qounsel

Goffrey A Gega, Wstern Gowers Association, San D ego,
CGalifornia, for Respondent

DEQ S ON

STATEMENT GF THE CASE

Brian Tom Admnistrative Law Gficer: This case was heard by ne on
August 7 and 8, 1980, in H Centro, Galifornia. The hearing was hel d pursuant
to a conpl aint and notice of hearing issued February 21, 1980, and dul y served
on the Respondent, N A Pricola Produce. The conplaint is based on charges
filed on Novenber 21, 1979, by the Unhited FarmVWrkers of Anerica, AFL-A O
(hereafter "UAW). The conplaint alleges that the
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Respondent viol ated Section 1153 (a) and (e) of the Agricultural Labor
Rel ations Act (hereafter the "Act").

Al parties were represented at the hearing and were given a full
opportunity to participate in the proceedings. The General Gounsel and
Respondent filed briefs in support of their respective positions after the
close of the hearing. A the tine of the hearing, General (ounsel nade a
notion to strike the evidence introduced as Respondent's E through I. | took
said notion under submssion. The notion is hereby denied. Uoon the entire
record, including ny observation of the deneanor of the wtnesses and after
consideration of the argunents and briefs submtted by the parties, | nake the
fol | ow ng:

H ND NS G- FACT

. JIRSOCIN
Respondent, N A Pricola Produce, is a sole proprietorshi p engaged
inagriculture as was admtted by the Respondent. Accordingly, | find that
Respondent is an agricultural enployer wthin the neaning of Section 1140. 4(c)
of the Act. | further find that the UFWis an organi zati on representi ng
agricultural enpl oyees vithint eh neaning of Section 1140.4(f) of the Act and
was the certified bargai ning representatives of Respondent’'s agricul tural
enpl oyees in 1979 and 1980.
1. THE ALLEGED UNFAI R LABCR PRACTI CE
The conplaint alleges that respondent violated Section 1153(a)
and (e) of the Act by unilaterally increasing the wages of the worker in the
nel on classifications, wthout notifying or bargaining wth the UFW
Respondent general |y deni es each and every allegation alleging a

violation of the Act. In addition, Respondent pleads
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an affirmative defense that UFWengaged in bad faith bargai ning previous to

the acts all eged by the UFW

A PRELI M NARY FACTS

The Respondent is a conpany prinarily engaged in the grow ng and
harvesting of nelons, |ettuce and cabbage. The Respondent does not own its
own land but rather grows its crops on approxi nately 140-150 acres of |eased
land. At the tine of the nel on harvest in 1979, Respondent enpl oyed a total
of 50 enpl oyees.

B.  THE UN LATERAL WAGE | NCREASE

O July 23, 1979, Ronald Barsaman, (hereafter "Barsaman") the
Respondent ' s negoti ator and Jose Castorena, (hereafter "Castorena'), the WW
negoti ator scheduled an initial bargaining session for July 30, 1979. The
parties agreed to neet at the Chanber of Commerce offices in Braw ey,
CGalifornia, at 10 am Barsaman and Nck C Pricola, Respondent's
representative arrived at the neeting pl ace as schedul ed. GCastorena di d not
appear. After waiting over one hour, Barsaman recei ved a tel ephone call from
Cast orena advi sing Barsaman that due to car troubl e Castorena was unabl e to
neet as schedul ed.

The two negotiators agreed to neet in the future, but no definite
tine was set. They further agreed to exchange by mail nutual requests for
I nf or nat i on.

h August 14, 1979, the Respondent received the UPW/s request for
information. On August 16, 1979, the Respondent sent its own request for
information to the UFW nh Septenber 17, 1979,
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the Respondent sent its response to the UPWs request for
| nf or nati on.
As stipul ated between the parties, on Cctober 10, 1979,

Respondent nade the fol | ow ng i ncreases i n wages:

The cutter or general harvest |abor were increased from
$3.70 to $4.50 per hour.
The packers were increased from8 cents per carton $3 9 cents
per carton.
The tractor drivers were increased from$3.90 to $4. 70 per

hour .

The stitchers were increased from$4.74 to $5.25 per hour.

The UFWwas not given any notice that these increases in wages were
bei ng i npl enented. O Novenber 16, 1979, Barsaman along wth Nck C Prical a,
Nck A Pricola, Fon HUll nmet wth the UFWnegotiators, Jerry Gohen and Ann
Smth. A this neeting, the UPWwas inforned that af orenenti oned wages

I ncreases were nade. Shortly thereafter the charges were fil ed.

ARGUMENT, ANALYS S AND GONCLUSI ONS

Section 1153 of the Act provides in pertinent part:
It shall be an unfair labor practice for an agricul tural

enpl oyer to do any of the foll ow ng:

(a) To interfere wth, restrain, or coerce agricultural
enpl oyees in the exercise of the rights guaranteed in
Section 1152. ..

(e) To refuse to bargain collectively in good faith wth
| abor organi zations certified pursuant to the

provisions of Chapter 5 (commenci ng wth Section
1156) of this part.



The conpl aint herein alleges a per se violation of Section 1153
(a)and(e) in that the Respondent unilaterally increased the wages of workers
in the nelon classifications, wthout notifying or bargaining wth their
uni on, the UFW

In Kaplan's Fruit & Produce Gonpany, (1980) 6 ALRB No. 36

the ALRB hel d that an enpl oyer who changed wages w thout notice to

or negotiations wth the Uhion had, in effect, refused to bargai n and that such
a refusal constituted a per se_ violation of 1153 (a) and (e). The enpl oyer's
contention that the wage increases were | awful because they foll owed a well -
establ i shed practice of granting such increases at specific tines was rejected.
Wi | e acknowl edgi ng that there mght be an exception to the general rule in
such a case, the Board noted that in the |eading case of NNRB vs. Katz (1962)
369 US 736 [59 LRRVI2177] the Suprene Gourt specifically distinguishes

bet ween autonatic increases which are fixed in amount and ti mng by conpany
pol i cy and increases which are discretionary. S nce Kaplan's increases were
discretionary, they were subject to collective bargaining. Kaplan's, supra at
17.

Respondent does not deny its failure to notify the UFWthe wage
i ncrease whi ch becane effective Qctober 10, 1979. In the instant case,
Respondent was, however, able to denonstrate an historical pattern of wage
i ncreases for nel on workers at approximately the sane ti ne each year and
contends that, as a result, no notice to the Lhion was necessary. But
Respondent ' s i ncreases were not pursuant to an established obligation, and the
anounts varied wdely fromyear to year dependi ng on the Respondent's

assessnment of the prevailing rate. Thus, though Respondent's



prior wage increases nay have created certain expectations on the part of
enpl oyees, the increases were clearly discretionary and as such, a proper
subj ect for collective bargai ni ng.

Respondent al so argues that its Qctober 10th wage increase is
conparable to the situation, referred to by the Katz court, wherein an
enpl oyer, after notice to and consultation with the Uhion, unilaterally
institutes a wage increase identical wth one which the Unhion has rejected as
too low Such an increase, contends Respondent, citing NLRB v. Landis Tool
G., 193 F. 2d 279, 29 LRRM 2255 (1951), should not be considered a viol ation
of the enployer's duty to bargain.

Wiet her or not Respondent's |egal argunent is neritorious

need not be decided, for it is clear that unlike Landis or the situation

described in Katz, Respondent had neither given notice to the union nor engaged
in negotiations concerning possi bl e wage increases prior to Gctober 10, 1979.
There was an unsuccessful attenpt to neet on July 30th and Requests for
Informati on had been exchanged. Respondent replied to the URA/s request on
Septenber 17th. Wile these actions nay indicate an intention to engage

In negotiations, they do not in and of thensel ves constitute the negotiating

process in the course of which Respondent’'s unilateral wage i ncrease mght have

been accept abl e.

GONCLUSI ON AND REMEDY

In light of Respondent's discretionary, unilateral wage |ncrease,
W thout prior consultation or notification to the union, it nust be concl uded

that Respondent refused to bargain and in
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so doi ng conmtted a per se violation of Section 1153 (a) and (e)

of the Act. It is essential to an effective bargaining rel ationship that

an enpl oyer communi cate and negotiate wth the uni on before inpl enenti ng
proposed changes i n wages or other working conditions. Respondent's failure to
do so here weakens the Lhion's bargaining position and undermnes its statutory
right to represent the enpl oyees. Kaplan's Fruit and Produce Gonpany v. URW
6ALRB NO 36 at 18-19.

In fashioning an appropriate renedy for Respondent's violation, it
IS necessary to determne whether to apply the nake-whol e provision in Labor
(ode Section 1160.3. As was stated in AdambDairy v. UFW 4 ALRB No. 24 (1978),

collective bargaining is a voluntary process whi ch succeeds nost frequently in
an at nosphere of cooperation. To that end, | wll reconmend a renedy which is
mninmally intrusive into the bargai ni ng process and whi ch encour ages t he
resunption of that process. |bid, at Page 11.

Though Respondent's bad faith, except as nmanifested inits unilateral
wage increase, was not alleged in the conplaint filed herein, it is a rel evant
consideration in determning the nost appropriate application of the nake-whol e
renedy. Kaplan's, supra; See, J.R Norton Gonpany, Inc. v. AARB 26 CGal. 3d
(1979). The Kaplan's Board having first dismssed the Lhion's charge of bad

faith bargaining went on to note that the Respondent’s unilateral wage

i ncrease, though illegal, had brought the affected workers up to the

approxi mate prevailing wage. The absence of bad-faith on Respondent's part
appeared to influence the Board in its decision not to inpose the nake-whol e
renedy. In Norton, the Galifornia Suprene Gourt set aside and renanded to the
Board t he nake-whol e




portion of the order under reviewin a technical refusal to bargai n case
because the Board had failed to consider whether or not the refusal to bargain
was in bad faith J. R Norton Gonpany, Inc. vs. ALRB supra at Pg. 54.

In the instant case, the undi sputed evi dence indicates that an
initial bargai ning session between the UAWand Respondent schedul ed for July
30, 1979 was cancel led at the Lhion's request. The next neeting did not take
pl ace until Novenber 16, 1979, after which negotiations continued on a fairly
regul ar basi s.

Wat ever the reason for the delay i n commenci ng negoti ati ons
after the initial postponenent, it has not been alleged that the Respondent
utilized dilatory tactics nor does the record reflect any such tactics. In
addition, it should be noted that the delay in question was for only three
and one-hal f nonths, during which tine, on Septenber 17, 1979, Respondent
forwarded to the Lhion a response to its formal request for information. In
so doing, it nanifested at least a willingness to set the stage for
negotiations to cone. The Lhion's response to Respondent's simlar request
was not sent until considerably after the negotiations conmenced on Novenber
17t h.

The evi dence i s unequi vocal that Respondent raised the wages of
its nel on workers wthout prior consultation wth or notification to the
Lhion. Respondent contends that wage negotiations were del ayed for the
Lhi on' s conveni ence and that, in any case, the increases of Qctober 10,
1979, followed an established and wel | -known practice. The fact renains,
however, that Respondent nade no effort even to informthe Uhion of its

action which it could easily have done until approxi nately one
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nonth after the increase went into effect, thus jeopardi zing the status of
the UFWas the worker's bargai ni ng agent .

The General (ounsel argues that Respondent’'s bad faith is further
evidenced by its discussion of wages directly with enpl oyees. It appears from
the record, however, that rather than "canvassing its enpl oyees", Respondent's
field supervisor sinply reported the infornmati on supplied to himby the nel on
workers as to the wages being offered by other farns in the vicinity. This was
apparently an established practice and while it mght tend to circunvent the
col | ective bargai ning process, there is no evidence that this was the actual
intent of the Respondent.

As to the General (ounsel's contention that Respondent's denand on
August 15, 1979, for "volumnous information" was an attenpt to lay the
foundation for a defense to a future charge of unilateral wage increases, and
further evidence of Respondent's bad faith | find it to be wthout nerit. A
the tine the July 30th neeting was called off, the parties agreed to exchange
requests for information which is a recogni zed step in the negotiating process.
In accordance with that agreenent, Respondent submtted a four page request for
i nfornation, nost of which was presunably readily available to the Lhion. Just
as the Lhion's failure to respond pronptly to this request does not justify the
Respondent's unilateral action, Respondent's nere propoundi ng of the questi ons,
w thout nore, can hardly be consi dered evi dence of bad faith bargai ni ng.

Despite enpl oyer's unlawful unilateral wage increase, it does not
appear fromthe evidence that Respondent in bad faith adopted a plan of action

to avoid its statutory duty to bargain
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collectively. Taking into consideration that Respondent's increase appears to
have brought its worker's wages up to the prevailing rate, the inposition of

t he nake-whol e renedy woul d not be appropriate. Instead, | recommend that
Respondent be ordered to post, nail and read the attached Notice to its

enpl oyees, explaining the illegality of the unilateral wage increases. This
Notice is necessary to counteract the negative effects of Respondent’'s ms-
conduct and an appropriate renedy under the reasoning in M Carton, Inc., 6
ALRB No. 14.

Uoon the basis of the foregoing findings of fact and concl usi ons
and anal ysis of lawand the entire record in this proceedi ng and pursuant to
the provisions of Section 1160.3 of the Act, | hereby issue the fol | ow ng
r ecommended:

RER

Respondent, N A Pricola Produce, its officers, partners, agents,
successors, and assigns shall:

1. Gease and desist from

(a) hanging any of its enpl oyees' wages, or any other termor
condition of their enploynent without first notifying and affordi ng the UFWa
reasonabl e opportunity to bargain wth respect thereto.

(b) Dealing directly or indirectly wth its enpl oyees concerni ng
their wages, or other terns or conditions of their enpl oynent.

(c) Inany like or related manner interfering wth, restraining,
or coercing agricultural enployees in the exercise of those rights
guar ant eed by Labor Code section 1152.

2. Take the followng affirnative actions which are
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deened necessary to effectuate the policies of the Act:

(a) Uoon request, neet and bargain collectively wth the UFW as the
certified exclusive collective bargaining representative of its agricultura
enpl oyees, concerning the unilateral changes heretofore nade in the enpl oyees'
wage rates and other terns and conditions of their enpl oynent.

(b) Sgn the Notice to Enpl oyees attached hereto. on its
translation by a Board agent into appropriate | anguages, Respondent shall
thereafter reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter

(c) Post copies of the attached Notice in conspicuous places on its
property for a 60-day period, the tines and pl aces of posting to be determ ned
by the Regional Drector. Respondent shall exercise due care to replace any
Nbti ce whi ch has been altered, defaced, covered, or renoved.

(d) Provide a copy of the attached Notice to each enpl oyee hired
during the 12-nonth period follow ng the date of issuance of this Qder.

(e) Mail copies of the attached Notice in all appropriate | anguages,
wthin 30 days after the date of issuance of the Oder to all Respondent's
agricul tural enpl oyees enpl oyed at any tine during the payroll period
i medi atel y precedi ng Gt ober 10, 1979.

(f) Arrange for a representati ve of Respondent or a Board agent to
distribute and read the attached Notice in appropriate | anguages to the
assenbl ed enpl oyees of Respondent on conpany tine. The reading or readi ngs
shall be at such tines and places as are specified by the Regional Drector.
Followng the reading (s), the Board agent shall be given the opportunity,

out si de
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the presence of supervisors and nanagenent, to answer any questions enpl oyees
nay have concerning the Notice or their rights under the Act. The Regi onal
Orector shall determne a reasonabl e rate of conpensation to be paid by
Respondent to all non-hourly wage enpl oyees to conpensate themfor tine | ost at
this readi ng and the questi on-and-answer peri od.

(g) Notify the Regional Drector inwiting, wthin 30 days after the
date of issuance of this Qder, of the steps which have been taken to conply
wthit. Uoon request of the Regional Drector, Respondent shall notify himor

her periodically thereafter in witing of further actions taken to conply wth

this order.

Cated: February 18, 1981

S

Bria{n Tor_n
Admnistrative Law Gficer
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NOM CE TO BMPLOYEES

~ Ater a hearing at which each side had a chance to present its facts,
the Agricultural Labor Relations Board has found that we have viol ated the
Agricultural Labor Relations Act, and has ordered us to post this Notice.

_ V¢ will do what the Board has ordered, and also tell you that the
Agrhcultural Labor Relations Act is alawthat gives all farmworkers these
rights:

1. To organi ze t hensel ves;
2. To form join, or hel p any union;

3. To bargain as a group and to choose anyone they want to speak
for them

4. To act together wth other workers to try to get a
contract or to help or protect each other; and

5. To decide not to do any of these things.

Because this is true, we promse you that:

_ - VE WLL NOT change your wage rates or_other working conditions _
w thout first neeting and bargai ning wth the UFRWabout such matters because it
is the representative chosen by our enpl oyees.

_ VE WLL NOT deal directly or indirectly with our enpl oyees concerni ng
their wages or other working conditions, but wll conduct such negotiations
w th the U'Wbecause it was chosen by our enpl oyees as their representative.

Dat ed: N A PR GJLA PRODULCE

By

(Represent ati ve) (Title)

This is an official Notice of the Agricultural Labor Relations Board, an agency
of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE
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